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Court of Appeals of the District of Columbia. 


No. 3860. 


Blanche Barnette, Plaintiff in Error, 

vs. 


F. II. Sayers. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. 76441. 

Blanche Barnett, Plaintiff, 
vs. 

F. II. Sayers, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 

n ™i na i ter T nt l oned ’ tho , r ' )llo "' in S papers were filed and proceed- 
ings had, in the above entitled cause, to wit: F 


1—3860a 
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2 5*7/ o/ Particulars. 

Filed January 25, 1922. 

In the Municipal Court of the District of Columbia. 

No. 76441. 

Blanche Barnett, Plaintiff, 
vs. 

F. H. Sayers, Defendant. 

1368 Quincy Street, N. W. 

F. H. Sayers to Blanche Barnett, Dr. 

To refund of deposit made on the purchase of No. 1368, Quincy 
Street, Northwest, Washington, D. C., because of misrepresentations 
made by said F. II. Savers, $500.00. 

Interest and costs. 

BELL, MARSHALL & RICE, 

Attorneys for Plaintiff. 

3 Finding. 

June 19, 1922.—Come now the parties hereto, and thereupon this 
cause being heard and submitted, the Court finds in favor of the de¬ 
fendant. 


Judgment. 

June 29, 1922.—Upon consideration of plaintiffs motion for a 
new trial filed herein, it is ordered that said motion be and the same 
is hereby overruled and judgment on the finding ordered. Where¬ 
fore, it is considered that tlie plaintiff take nothing by this action, 
that the defendant go hence without day, be for nothing held and 
recover of the plaintiff his costs of defense. 
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4 Memoranda . 

August 4, 1922.—Bill of Exceptions submitted. 

August 4, 1922.—-Substituted Bill of Exceptions submitted, signed, 
iiled and ordered of record nunc pro tunc. 

5 In the Municipal Court of the District of Columbia. 

No. 76441. 

Blanche Barnette, Plaintiff, 

VS. 

F. H. Sayers, Defendant, 

Bill of Exceptions. 

Filed Aug. 4, 1922. Municipal Court, District of Columbia. 

Bo it lemembered that the above entitled cause came on for 
hearing on the 12th day of April A. D. 1922, before the Honorable 
Robert E. Mattingly, one of the Judges of the Municipal Court 
of the District of Columbia, upon the pleadings filed herein, Mr. 
Frederick J. Rice appearing for the plaintiff, and Mr. Chapin Brown 
appearing for the defendant. 

Whereupon, the plaintiff, to maintain the issues upon her part 

joined, introduced in open Court the following contract and testi¬ 
mony : 

$500.00. Washington, D. C., Oct. 3, 1921. 

Received of Mrs. B. Barnette the undersigned purchaser, a de¬ 
posit of five Hundred Dollars to be applied as part payment on 
the purchase of Lot 24 Square 2826 in Washington, District of 
Columbia, with improvements thereon, known as premises numbered 
1368 Quincy St. X. A\ . in the said District which said purchaser 
hereby agrees to purchase upon the following terms and conditions: 
Price of property, $12,000.00. 

Terms of Sale: Purchaser agrees to pay Two Thousand Dollars 
($2,000.00) cash at date of conveyance of which this deposit is a 
part, and to execute a trust of Five Thousand ($5,000.00) Dollars, 
secured by a First deed of trust interest @ 7%, and for the balance 
of the purchase price, to-wit: Five Thousand ($5,000.00) Dollars, 
the purchaser will execute her note or notes in the full some thereof 
payable in monthly installments of $90.00 each the same to be 
applied to interest on 1st trust and interest and curtail of said 2nd 
trust of $5,000.00 secured by a second Deed of Trust on the above 
described property, with interest at the rate of 6 per centum, per 
annum until paid, payable as aforesaid. 

Property sold free of incumbrance except as above recited, and 
subject to covenants, if any, running with the land. 
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6 Title to be good of record and in fact. If the title to said 

property is reported by the title examiner defective the owner 
hereby agrees immediately, and at his own expense, to take such 
action or proceedings as may be necessary to perfect said title and 
the time herein specified for compliance with this contract shall 
be extended for a reasonable time to clear said title. If said title 
cannot be perfected within a reasonable time the deposit shall be 
refunded to purchaser, the vendor to pay cost of title. Agent not. 
to be liable for any damages on account of defective title or cost 
of examination of title. 

Rents, insurance, taxes, assessments, water rents, and interest on 
deeds of trust to be adjusted to date of transfer. 

Taxes and assessments whether levied or not for special improve¬ 
ments already made at closing of sale to be paid by vendor. 

Examination of title, conveyance and recording* at cost of pur¬ 
chaser. 

Terms of sale to be complied with within 30 days from the date 
of this agreement; otherwise the deposit may be*forfeited at the 
option of the owner, in which event the purchaser shall be relieved 
from further liability hereunder, or without forfeiting said deposit 
the owner may avail himself of any legal or equitable rights which 
he may have under this contract. 

This contract is made subject to approval bv owner 

N. L. SANSBURY CO., INC., 

Agent , 

Bv A. J. BORDEN. 

BLANCHE BARNETTE, 

Purchaser. 

I hereby agree to, and ratify the above contract of sale with 
conditions on reverse side hereof. 

F. H. SAYERS, 

Oivner. 

The conditions referred to as being on the reverse side of the 
above recited contracts were in words and figures as follows: 

In consideration of N. L. Sansburv Company, Inc. procuring a 
purchaser for the property described* on the reverse side hereof, 1 
agree to pay said Company the regular board rate of commission 
amounting to $460.00. 

In the event of the forfeiture of the deposit made by said purchaser, 

I agree to allow said Company one-half of said deposit. 

Witness my hand this October 4th, 1921. 

F. H. SAYERS, 

. Owner. 

On objection by plaintiff the admission in evidence of the con¬ 
ditions set forth in the preceding agreement between N. L. Salisbury 
Co. and the owner was denied and defendant excepted. 

7 The plaintiff testified that she and her daughter went to 

look at the property before signing the purchase agreement at 
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which time she was informed by the defendant that the only re¬ 
pairs necessary to the premises were some papering and a leaky 
Whl ° h f' 1 , 6 P° in,ed out; and that^he (defendant) had 

that^t wa< in'suchffooH “ "iv ' V0 [ kin t g next door and was advised 
tnat it n d » m such good condition that he wouldn’t even paint if that 

Mrs. Sayers further advised her at the time of inspection of the 

premies that she had gotten rid of her roomers, with the exception 

hLrk *r e .u kep * f i° r con,pan - v > " hen she Plawd the property in the 
ba r nds f tHe rC ? es ' ate ? gen,s f ? r sale, and that one side of the 
g ge was \acent at that time. Plaintiff admitted signing the contract 

lheTH e ° re S6t i f ° rt ,’ , nnd aligned as her reason for its breach that 
had been advised by parties she hail to examine the property of 

beforcTdie It * " hi t n °‘ becn called <° her aSon 
• . 1 ! * he deposit was made thereon among which were a crack 

thr.rJ^tnr k ’ fr °i nt ?tq u 5 ulled a«av from the house, and that 
he plastering was also in bad condition; that Mr. Smithy of the 

Sanbury Co. examined the walls at her’request and advised her 
that certain plastering was in bad condition. 


tiff ...TlV’rc a I ',i BARNET T E " as next c a" 0 d on behalf of the plain- 
15 and testified that on the occasion of the inspection of the house 

» r „ an r d h<?r mo , ther , the defendant said that she had had 
fhC fl ' H °. f i r °u n T b " ( ,fl d gotten rid of them when she placed 
5° USe 11 ,’, e ha ? d ?, of the rp al estate agents for sale, except for 
one woman in the middle room who remained for company that the 
defendant at that time stated that only one half of the garage was 
hen rented, the other half having been given up bv a man who had 
bought a property w-ith a garage on it, and that she was going to 

advi^.i c neXt , da 7 u rMondav) ' The defendant further 

d i^ed them that a freind of hers had bought a house and she 

had made a deposit on the apartment to be vacated by this 
freind so that she would have some place to go when she sold 
this house, but that the house bought by her freind was under¬ 
going repairs and therefore she could not get the apartment until 
her friend moved, and until that time she could not give possession 
of this house; that the onlv defects in the house pointed out bv 
defendant were needed wall paper and leaky rainspout; that Mr. 
Borden (preceding witness) advised her that he had been to ascertain 
the progress on the house being repaired for the defendant’s friend 
and thought same would he ready by December 1st; that defendant 

had represented that she had the roof examined and that it needed 
;io repair. 


>so cross examination of this witness being desired this con¬ 
cluded the testimony of the plaintiff. There w^as introduced in 
evidence, however, a letter from the plaintiff addressed to N L 
fcansbury & Co. notifying them that because of cracked wall cracked 
plastering, window’ sills loose and rotten, washboards drawn aw’av 
from the walls and front steps pulled away from the house, she had 
changed her mind about buying the house and requested the return 
of the deposit made thereon. In reply to this w’as a letter from 
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the defendant, also introduced in evidence, refusing return of the 
deposit and expressing surprise that same was asked, stating that 
she had gotten rid of her roomers, dismantled her house, made a 
deposit on an apartment and in many other ways inconvenienced 
herself on account of the contract. 

The defendant testified that she had shown Mrs. Barnette through 
the house and called her attention to needed papering, leaky rain- 
spout, and other needed repairs. She denied that she had told plain¬ 
tiff* that she had had the roof examined by a man working next 
door and was advised by him that it was in such good condition that 
it did not even need painting, but testified the fact to be that she 
had told the plaintiff that the man next door had examined 

9 the roof and that he had advised her that the roof needed 
painting. She testified that some real estate man on Spring 

Road whose name she had forgotten, had told her that it was not 

necessary for her to tell so much about the condition of the house. 

« 

The defendant denied that she had told the plaintiff and her 
daughter that she had a house full of roomers but had gotten rid 
of them when she had placed the house in the hands of the real 
estate agents for sale, except one woman in the middle room who 
remained for company, but testified the fact to be that she told plain¬ 
tiff and her daughter that when she placed the house in the hands 
of real estate agents for sale, she notified roomers to this effect. De¬ 
fendant denied that she told plaintiff that she eould not give posses¬ 
sion of this house until she eould get the apartment which a friend 
of hers was vacating, but testified the fact to be that she had engaged 
an apartment and was at all times ready to give possession of the house 
in question as soon as the plaintiff was ready to settle. Defendant 
denied that the only defects in the house pointed out to the plaintiff 
were needed wall paper and leaky rainspout, but testified the fact to 
be that she informed plaintiff that the house needed some papering 
and painting and that the roof needed painting and some guttering 
fixed, and that, plaintiff and her daughter went all through the 
house and eould see these needs for themselves. Without in anv 

4 

way waiving her contention that the $500 deposit was to be forfeited 
as liquidated damages, the defendant testified that upon the sign¬ 
ing of the contract for the sale of the property, she notified her 
roomers to leave and did not rent out the garage for the same reason, 
and that the loss of rental occasioned thereby was $53.00 per month 
for three months that she had spent between $500 and $600 on 
repairs (ruled out on objection of counsel for plaintiff).but accounted 
for only about $450 so spent; that she had dismantled the house on 
account of the sale and had made a deposit of $20.00 on an Ipart-*! 
ment. That she had paid Sansburv & Co. $250 on account 

10 of the forfeited deposit of $500, and that she had subsequently 
sold the property for $12,500. 

To further maintain the issues upon her part joined, the defend¬ 
ant called Mr. A. J. Borden, who testified that he took Mrs. Barnette 
(plaintiff*) and daughter to see the house on a Sunday and that de¬ 
fendant on that occasion called attention to certain needed repairs 
and defects in the house; that at plaintiffs request, and subsequent 
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]V^:r? S 0f , u l e P ur . ch a ae agreement, he had a man examine the 
toot, who found it needed repairs around the chimney, and «ome 

$32 or $35 an<1 14 needed P aintin gl all of which would cost about 

nf nlnf r , a w^T nt b - v coun , sel > in " l 1 it’ll it was contended on behalf 
nnni I tlff that ™ ten,Ion of ,lle deposit constituted a penalty imposed 
upon her as no damage was shown, and on behalf of defendant that 

Iccnii T be regal ' de , d 88 U< l uidated damages and retained 

whofinn /f f 0a8 f " as j aken under advisement by the Court 
ttiio found tor defendant and exception was noted by plaintiff. 

n iQ 99 furt r f nemb j red that on > to-wit: the 23rd day of June, A. 
i, and y efore judgment was entered in the ease, the plaintiff 

b , a 1| uotion for a new trial on the following grounds: 

1. That the judgment of the Court is contrary to the law and 
evidence in that (a) the deposit sought to be recovered was not 
specified to be for liquidated damages, but was specifically stated to 
be a part payment on the purchase price; ( b ) no damages'have been 

plakniff 0 ^ SUStamed by ,he defendant by reason of the act of die 

2. That the amount of the deposit is out of all proportion to any 
damage which might have been sustained by defendant 

i * Th / 4 V thedef ^ ndan t .actually profited by the breach of con- 
tract and therefore has no just ground of complaint, 

4 That the contract was breached because of misrepresentation 
of the subject matter thereof by the defendant. 

which motion was duly set and called for hearing at 10 o’clock A. 
M on June 29, A D. 1922, at which time the motion was overruled 
and exception noted, after which judgment was entered for defendant 

ii a ? j, date , last above mentioned, to which exception was 
11 also duly noted. 

Be it remembered that the foregoing comprises all the 
evidence and proceedings in the trial of the said cause, and that each 
of the several exceptions noted were separately and severally taken 
and so noted in the minutes of the Court, and at the request of the 
counsel tor the plaintiff the same is accordingly signed and sealed and 
made a part of the record in this cause this 4th day of August A. D. 

ROBT. E. MATTINGLY, 

Judge Municipal Court of I). C. 

Copy of original Bill of Exceptions and Notice of Submission for 
Settlement acknowledged July 25, 1922 by Chaplin B. Bauman, 
Associate Atty. for Deft. ; 

A. PAUL HINES, 

Atty. for Ptff. 
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12 Assignment of Errors. 

Filed August 4. 19£2. 

******* 

The plaintiff assigns the following as errors committed by the 
Court in the above entitled cause: 

1. In finding for the defendant in the absence of proof of damage 
by the plaintiff, which is in effect to hold that the deposit was in¬ 
tended as liquidated damages. 

2. In finding for the defendant in the absence of proof of damage 
by the plaintiff, which in effect imposed a penalty where no damage 
is shown. 

3. In overruling the motion for a new trial thereby reaffirming its 
finding for the defendant in the absence of proof of damage, and 
thereby imposing a penalty upon the plaintiff. 

4. In entering judgment for the defendant in contravention of 
the common law rule that the measure of damages for breach of 
contract is the actual damage occasioned by the breach. 

5. In failing to specify in its finding the facts on which judg¬ 
ment is based. 

A. PAUL HINES, 
Attorney for Plaintiff. 

13 Designation of Record. 

Filed August 4, 1922. 

******* 

The Clerk will include in the record on writ of error issued hy 
the Court of Appeals the following: 

1. Bill of Particulars. 

2. Finding for the defendant. 

3. Judgment for the defendant. 

4. Memorandum of the submission of the Bill of Exceptions. 

5. Memorandum of the signing and filing of the Bill of Ex¬ 
ceptions. 

6. Bill of Exceptions. 

7. Assignment of Errors. 

8. This designation. 

> 

14 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

%» 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript cause, At Law, No. 76,441, wherein Blanche 
Barnett is plaintiff, and F. H. Sayers, is defendant, as the same that 
remains upon the files and of record in said Court 

In testimony whereof, I hereunto subscribe my name and affW 

he seal of said Court, at the City of Washington, in said District 
this lb day of August, 1922. 

[Seal of the District of Columbia, Municipal Court.] 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Asst. Clerk. 

15 Filed July 19, 1922. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable Robert E. 

Mattingly, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you between Blanche Barnette, Plaintiff, and S. F. Savers, De¬ 
fendant, No. 76,441, a manifest error hath happened, to the great 
damage of the said Plaintiff, as by her complaint appears. We 
being \\ ilhng that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then 
under your seal, distinctly and openly, vou send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Court of Appeals of the District of Columbia, together with this 
wnt so that you have the same in the said Court of Appeals, at 
Washington, within 20 days from the settling of the bill of ex¬ 
ceptions, or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient cause 
shall allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 





10 


BLANCHE BARNETTE VS. F. IT. SAYERS. 


Witness the Honorable Constantine J. Smvth, Chief Justice of the 
said Court of Appeals, the Nineteenth day of July, in the year of 
our Lord one thousand nine hundred and twenty two. 

[Seal of Court of Appeals, District of Columbia.] 

I1ENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 


Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

Endorsed on cover: District of Columbia Municipal Court. No. 
3860. Blanche Barnette, plaintiff in error, vs. F. II. Sayers. Court 
of Appeals, District of Columbia. Filed Aug. *21, 1922. Henry W. 
Hodges, clerk. 


(7254) 








